
‘Under the Laws governing vicarious Liability, should employers be liable for the actions of 
their employees?’ 
 
In a workplace, especially the retail industry, it can be almost so impossible to keep a professional 

environment in all circumstances. There are many instances that may cause you to act in an erratic 

manner. The discrepancy here is whether employers should be held liable for our actions under the 

law or if our behaviour and workplace should be separated as unconnected entities under Tort law. 

The principle that one has to remember in the law of tort concerning liability is that holding the 

tortfeasor primarily liable, in certain circumstances somebody else in this case an employer can also 

be held liable on a secondary or vicarious basis. 

 

An employer can thus be personally or vicariously liable in tort. Vicarious liability is a means of 

imposing liability for a tort onto a party other than the party causing the tort. “ In order to establish 

vicarious liability of an employer, there must be a relationship of employer and employee and the 

employee must be acting in the course of his employment”1 to do this there are three conditions for 

vicarious liability of an employer: 1) The worker must have status of employee 2) the employee must 

have committed at tort of any kind 3) the employment was acting in course of the course of 

employment. Once these three conditions have been established only then can an employer be held 

liable for the actions of their employee.  

 

The key question is whether there is a close connection between the employee’s duties and their 

wrongful act. If there is, the employer will be vicariously liable. A business can also be liable for the 

wrongful acts of non-employees working in its business if the courts decide imposing vicarious 

liability is just and reasonable. Two recent supreme court cases have tested the scope of those 

liability, showing just how wide it stretches: in the Mohamud v WM Morrison Supermarkets Plc an 

employee of Morrisons racially abused a customer, ordered the customer to leave the premises and 

then seriously assaulted the customer. The Supreme Court decided Morrisons must compensate the 

customer for his injuries, However Morrisons argued that the employees act of attacking the 

customer was not sufficiently connected to what he was employed to do. The court held there was a 

sufficient link between the employee’s employment and the wrongdoing. The employee’s duties 

included serving customers. Although a gross abuse of his position, the attack was in connection 

with the job the employee was employed to do.  Also following the three conditions of vicarious 

liability the employee fulfilled all three leaving no room for doubt. As such, the Court held that it was 

 
1 Tort Laws: Uk Edition (Blueprints) Mariette Jones Pearson (10 April 2014) 
 



fair for Morrisons, as the employer, to be held liable for the wrongdoing of its employee. The court’s 

decision in essence is a reminder that they can and will be held liable for the conduct of its 

employees if there is sufficient enough link between the employment and the wrongdoing. Referring 

back to the question of whether the employers ‘should’ be held liable is quite controversial in the 

sense that the behaviour displayed by their employees isn’t foreseeable and therefore this 

obligation associated with the word should is in some way unfair on the employer. Conversely, 

knowing that there is a possibility that one could be held vicariously liable allows employers to adopt 

policies which can reduce the chances of employees acting in unlawful ways for example, regular 

staff reviews this will allow employers to keep track of any behavioural performance or other issues. 

 

By Juxtaposition, In Cox v Ministry of Justice 2 the Court was asked to determine whether the 

relationship between a prisoner working in a prison kitchen and the prison authorities was sufficient 

to qualify as a `relationship' for vicarious liability. In this case a catering manager at a prison was 

severely injured due to negligence of a prisoner working in the kitchen. The Supreme Court decided 

that the Ministry of Justice was vicariously liable for the prisoner’s negligence because the prison 

service selected the prisoners to work in the kitchen, the prisoners working in the kitchen were 

integrated into the prison’s operations and lastly the prisoners’ activities directly benefited the 

prison service. Therefore, when looking at the three conditions required for vicarious liability since 

the prison service had put the worker where there was risk of him committing a negligent act fully 

knowing the criminal record he already has, imposing liability on the Ministry of Justice was just and 

reasonable.  

 

Overall these two cases show that, Vicarious liability “should not be treated as a static concept and 

would require adjustment to provide just solutions to the challenges  

of changing time” 3 but also these cases highlight the need for businesses to ensure that they have 

procedures in place to limit the possibility of them being found vicarious labile they could : 

Undertake risk assessment for all workers in the business , Secure  relevant insurance cover to 

prevent being held liable for their employees action , providing all necessary training such as , health 

and safety training to staff and workers including volunteers to reduce the risk of negligently caused 

injury and possibly and finally maybe Adopting a zero tolerance approach to aggression or actions 

 
2 Cox v Ministry of Justice [2014] EWCA Civ 132, [2015]  
 
3Ward LJ), relying in particular on the judgments in Viasystems (Tyneside) v  
Thermal Transfer (Northern) Ltd [2005] EWCA Civ 1151, [2006] QB 510.  
 



putting colleagues or customers at risk. Conclusively, if you approach the question with a holistic 

approach there are many reasons why employers should be held vicariously liable for the actions of 

their employees for instance there is a binding contract between the company and the employees 

and so they should be liable if an act is committed that needs to be legally challenged. 
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