
The notion of clear and simple ‘benefit and detriment’, articulated by Lush J 

above, still the sole definition of what constitutes consideration in the law of contract? 

Modern English law constitutes a number of factors for a promise to be a ‘legally 

enforceable contract’ and one of those factors is consideration, which means an act or 

promise given in exchange for the promise, the price for which the others promise was 

bought1,also known as the ‘test of bargain’. Consideration has been taken into account in 

several different concepts which will be discussed in the following essay including past 

consideration, performance of existing duties, third part consideration, promissory estoppel, 

and etc. Thus, this essay will focus on two key points:  the definition by Lush J in Currie v 

Misa2; ” [a] valuable consideration, in the sense of the law, may consist either in some right, 

interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or 

responsibility, given, suffered, or undertaken by the other”, the definition of Sir Frederick 

Pollock ‘an act or forbearance of one party, or the promise thereof’ being the price for which 

the promise of the other is bought.’3 As a result of these two, along with the help of case 

laws, we will be able to look at how doctrine of consideration has developed.  

One of the aspects of consideration which supports the benefit and detriment theory of 

Lush J is ‘past consideration’, this is an act performed or promise made prior to the contract 

been made. English law does not include past consideration when making decisions and 

taking into account the enforceability of the contract, thus, it is said ‘past consideration is no 

consideration.’ From the beginning of the seventeenth century, it has been certain that the 

benefit to the promisor has been received from the promisee in exchange of a promise that 

has been at least as effective a support for such a promise as detriment suffered by the 

promisee.4 This can be seen in the case of Roscorla v. Thomas5, in which the plaintiff at the 

request of defendant bought a horse from defendant at a certain price, the defendant promised 

that the horse was free from vice; but it was vicious. When the plaintiff tried to return the 

horse back, court held that “this case falls within the general rule, that a consideration past 

and executed will support no other promise than such as would be implied by law”. The 

promisee as a result suffered forbearance because he was misguided by the promisor. In case 

of McArdle, Re6, here the residuary estate of a testator was held in trust for his five children7. 
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It was held in court “that since the works had all been completed before the execution of the 

document of April 30, 1945, the consideration for the agreement was a wholly past 

consideration..and not enforceable as a contract.”8 This makes it evident that the one party is 

in loss when past consideration is under discussion, as seen from these cases.    

The concept of performance of existing duty has been divided into three different 

types of case: 1) duty imposed by law, 2) an existing contractual duty owed to third party, 3) 

a duty owed to the promisor. Anything that a person is already bound to do, does not count as 

valid consideration as seen in the cases of Stilk v Myrick9. However, Roffey principle was an 

example of the continuing influence of benefit and detriment10, in the case of Williams v 

Roffey Bros & Nicholls (Contractors) Ltd 11 which was held on the facts that Roffey brothers 

had obtained a benefit of the flats being ‘substantially completed’ and so there was a 

consideration to support the agreement to make bonus payments to Williams. Purchasl J 

states “consideration would be that where there were benefits derived by each party to a 

contract of variation even though one party did not suffer a detriment this would not be fatal 

to the establishing of sufficient consideration to support the agreement.”12  Therefore, it was 

concluded conforming Lush J’s detriment and benefit theory, that is; if both parties benefit 

from an agreement it is not necessary that each also suffers a detriment. Since Williams was 

providing Roffey with practical benefits under the variation contract, hence both sides had 

provided consideration, therefore, not only the variation contract between the two parties was 

valid which but also the Lush J. theory was held valid in this leading case. It can be said that 

this case was initially according to the modern English law, in which both were providing 

consideration. However, when Roffey Brother refused to pay the extra money that they had 

promised William for the completion of flats, followed the Lush J statement, because there 

was a detriment for Williams and a benefit for Roffey bros, for this reason the final appeal of 

Roffey brothers, was dismissed in the end. Even though in final conclusion it was 

consideration for both parties, but it is said to be a good example of the continuing influence 

of the language of benefit and detriment13 it is because Roffey bros although got their flats 

being ‘substantially complete’ and avoiding the penalty clause, they still lost out on the 

original agreement that was made between them and Williams on lesser amount of money. 

 
8 [1951] 1 All E.R. 905 Ch. 669 
9 (1809) 2 Camp. 317 
10 Jill Poole, Textbook on Contract Law (13th Edition, OUP 2016) 
11  [1991] 1 Q.B. 1 
12 (1842) 2 Q.B. 851 114 E.R. 330 
13 Jill Poole, Textbook on Contract Law (13th Edition, OUP 2016) 



Thus, in this case the promisor is getting proportionately ‘less’ than his original entitlement 

and the promisee is getting ‘more’14 , for this reason we can say this case was followed by the 

definition of Lush J.  

One the other hand, the definition by Sir Frederick Pollock, which says that contract, 

should be an agreement in which there is neither a benefit to one party, nor a detriment to 

other. It should be based solely on consideration between the parties. Firstly, one of the main 

topics that follow the definition of modern English Law is promissory estoppel. Estoppel is a 

legal principle that keeps people and businesses from going back on their word or promise. 

Promissory estoppel help the parties to recover on promises made, therefore prevents the 

specific party from suffering detriment because of the promise that was made. Since it 

doesn’t require a formal consideration, the court can enforce a promise even in the absence of 

consideration, provided that the promise was reasonably relied on and that reliance on the 

promise resulted in a detriment to the promisee15. This doctrine was made clear by Lord 

Denning in the case of Central London Property Trust Ltd v High Trees House Ltd16in which, 

Plaintiffs on 21 September 1945, wrote to the defendants saying that rent must be paid at the 

full rate and claiming that arrears amounting to 7,916l. were due. Lord Denning in his 

judgement said: “It was binding as covering the period down to the early part of 1945, and 

as from that time full rent is payable. I therefore give judgment for the plaintiff company for 

the amount claimed17.” Thus, this judgement makes it clear that where promissory estoppel 

protects the position of one party from loss, at the same time it does not allow the other to 

enjoy extra benefit, either. Moreover, for this doctrine, the Restatement of the law of contract 

also holds the objective of Section 90, which is to protect promisee from loss caused by 

reliance on a promisee18. It says “that justice requires the defendant to pay for the harm 

caused by foreseeable reliance upon the performance of his promise”19. Here the definition of 

Pollock which said: ‘that it should not be a benefit and detriment to the parties, in fact, should 

be consideration from both parties’, is applied. Since, both parties are being benefitted as a 

result of the consideration been made here; high tree got tenants, and Central London 
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property even though, did not get full rent but, still received half rent and their flats being 

occupied.  

Consideration now follows the modern English law definition by taking into account 

every promise made between the parties, may it be family agreements or performance of 

existing duties. For this reason, the principle of third-Party consideration focuses on the 

consideration been given, such as in the case of Tweddle v. Atkinson20 in which Wightman J 

says, “it is now established that no stranger to the consideration can take advantage of a 

contract, although made for his benefit.” In addition to this Crompton J. says, “they shew 

that the consideration must move from the party entitled to sue upon the contract.” 

Therefore, it can be concluded that even if the agreement is made for the benefit of the third 

party, it still cannot intervene and claim for the breach of contract. These cases are similar to 

the case where Lord Dunedin adopted the definition of Sir Fredrick Pollock in Dunlop 

Pneumatic Tyre Co Ltd v Selfridge & Co Ltd 21 making it evident that modern law does not 

look for benefit and detriment, its main focus is on consideration; whether consideration has 

been provided to each party by the other. This can also be further illustrated by the case of 

Gandy v. Gandy22.  

Following paragraph with supporting cases, will show another aspect which follows 

the definition of Sir Frederick Pollock’s, that is; consideration must be sufficient but need to 

be adequate, meaning that there must be some value of the consideration that is being offered, 

however, it need not to be an exact bargain for the value of the promise being offered by the 

other party. However, a person who promises to do something, which he is already bound to 

do by law; will not amount to sufficient consideration in the formation of a contract.  This can 

be seen by the case of Eleanor Thomas v Benjamin Thomas 23 it was said by Patteson J, 

“Consideration means something which is of some value in the eye of the law, moving from 

the plaintiff: it may be some benefit to the plaintiff, or some detriment to the defendant; but at 

all events it must be moving from the plaintiff.”24 Furthermore, Collier J. says “my 

impression is that this payment of 1l. annually is more than a good consideration: it is a 

valuable consideration”25 This indicates how this concept does not go along Lush J’s 

definition, as this talks about consideration and not about forbearance and profit. As seen in 
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this case Mr. Thomas, who had passed away and left the house to Mrs. Thomas in his will, 

which definitely gave no benefit to the deceased and as neither a benefit nor a loss to Mrs. 

Thomas, nonetheless 1l rent and maintenance of the house was a good consideration, in 

return.  The case of Midland Bank v Green26makes it further clear as Lord Wilberforce says: 

"Nominal consideration" and a "nominal sum" in the law appear to me, as terms of art, to 

refer to a sum or consideration...” Thus, in this case, £500 was valuable consideration, even 

though it was “manifestly inadequate”27, but the appeal was allowed. This clearly indicates 

that the good consideration is sufficient, as long as it is accepted by the promisee and agreed 

by the promisor, hence following the modern law definition.  

Considering all the arguments mentioned in the essay, it will be safe to say that doctrine of 

consideration has undoubtedly developed and has moved away from the traditional definition 

presented by Lush J about ‘benefit and detriment’ to parties and has moved towards the 

definition Sir Frederick Pollock. Therefore, the consideration element holds true for all 

agreements and promises made. It can be concluded that the pillars on which consideration 

stands are still the same, however with time the principle has developed, and it is said that the 

two promises by two parties must support each other and neither can be a promise until the 

other becomes one.28  
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