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Tort Law  

 

VICARIOUS LIABILITY: FAIR LEGAL PRINCIPLE OR SOCIAL 

CONVINIENCE?  

  

The law of torts aims to hold an employer strictly liable for torts committed by his employee 

during course of his employment with the aim to spread the losses through the doctrine of 

distributive justice.1 This article is going to discuss whether it is fair to hold an employer liable 

for the actions of an employee, placing the issues revolving around employer-employee 

relationship establishment and the extension of the relationship to ‘akin to employment’ aside.2  

Under the current law governing vicarious liability, the conventional view that the employers 

should take the responsibility for the actions of their employees and provide compensation 

to the victims still continues to dominate for numerous reasons. However, such application 

of the law may merely be considered as a social convenience for the employees by 

undermining the main motivation of distributive justice to spread losses. Nonetheless, this 

article discusses a possibility of achieving a fair equilibrium of liability between parties, a 

domination of liability by one party over the other and proposals for further examination of 

the law of torts.   

Firstly, the main aim of holding an employer liable is for financial reasons by spreading the 

losses, hence distributive justice. This view is supported by the fact that the employer is in a 

better position to compensate for the losses and may be able to redeem the losses through 

customers.3 Although, this idea seems logical, it stems from the fact that an employer by hiring 

an employee has taken a responsibility to account for any consequential risks caused by an 

employee, which places a huge burden on an employer. As although, an employer is reasonably 

expected to make appropriate checks, history of employment and other relevant 

documentation, a duty to hire only non-negligent employees is unreasonable and unjustified.4 

Consequently, the argument of an employee’s responsibility is applied to a wide extent, 

disregarding the employee’s own duty to take reasonable care within a work place as a 

contractual obligation.   

 
1 K. M. Stanton, The Modern Law of Tort (Sweet & Maxwell 1994) 127.  

2 Kirsty Horsey & Erika Rackley, Tort Law (6th ed, OUP 2019) para 20.1.  

3 Stanton (n1) 129.  

4 D. G. Cracknell, Obligations: 2(first published 1997, Holborn College Ltd 2005) para 4.2 (2).  
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Moreover, an employer is expected to ‘control’ the actions of an employee, as by failing to do 

so, he may be held liable. This was seen in the Century Insurance5 case, which concerned an 

employer’s liability for the acts of a petrol tanker driver who caused damage by lighting a 

cigarette whilst off-loading a petrol. However, although the employer did not intend this to 

happen, the law disagrees, by distinguishing the actions that an employee was employed to 

perform from the manner in which they were performed. This concept of ‘control’ is highly 

inconsistent and outdated with the modern context of employment, as it is hard to control 

the actions of the employees, most importantly, actions which were not reasonably foreseen 

by an employer, making the concept of vicarious liability unjust.6  

Furthermore, the most controversial requirement within the definition of vicarious liability 

relates to ‘during the course of employment’. Meaning that for an employer to be held liable 

for the actions of an employee, an employee must have acted within or for the purpose of his 

employment.7 This element has been illustrated in the case of Rose8, where it was held that 

the employer’s insurance should be made available to meet the claim to secure the victim’s 

rights. As although the milkman acted in a prohibited manner, he was doing his job and 

delivering the milk. More recently, the case of Morrison Supermarkets9, the ‘close connection’ 

test was applied as regards to the defendant’s assault and inexcusable remarks made towards 

the victim and the court established that the defendant was acting within the ‘field of activities’ 

assigned to him, holding Morrison supermarkets liable. However, from a Scottish legal 

perspective, the decision made in the Vaickuviene10 case seems to contradict the outcome of 

the Morrison’s case. Here, the employer was held not to be vicariously liable when one 

employee murdered another. Therefore, an individual and evaluative approach are encouraged 

to be taken by the courts.   

Nonetheless, law of torts in the light of vicarious liability merely targets those who actually 

caused the claimant’s loss and only their conduct has fallen below a standard justifying the 

action using the motive of distributive justice.11 This is because this policy applies to how and 

when an employee carried out his duties and not specifically when the injury was caused by 

 
5 Century Insurance v. Northern Ireland Road Transport [1942] A.C. 509.  

6 Horsey & Rackley (n2) 610.  

7 Salmond and Heuston, The Law of Torts (19th ed, Sweet & Maxwell 1977) 521-522.  

8 Rose v. Plenty [1976] 1 W.L.R. 141.  

9 Mr AM Mohamud v WM Morrison Supermarkets plc [2016] UKSC 11.  

10 Vaickuviene v J Sainsbury plc [2014] SC 147.  

11 Horsey & Rackley (n2) 610.  



  3  

  

an employee during the course of his employment. Accordingly, if law of torts claims to 

compensate a victim through distributive justice by holding an employer liable is irrelevant and 

the law should be revised in relation to the ambiguity of the definition. However, Stevens 

explains the concept of vicarious liability by arguing that the law holds an employer vicariously 

liable, because the actions of the employee are attributed to the employer.12 However, this 

explanation provides insufficient meaning and context in the application of tort law in regard 

to attribution of conduct. Therefore, questions as to the justification of holding an employer 

liable remain, particularly, where he may have no control over the employee’s actions.  

This brings us to the argument that the protection for the employer may be revealed, where 

there is a contractual obligation for an employee to take reasonable care during the course of 

employment or under any other exceptional circumstances where the requirements for 

establishing vicarious liability were unfulfilled. However, the law on vicarious liability has 

significantly expanded holding employers liable for the actions of their employees and due to 

ambiguous justifications and definitions for doing so is unclear and should be revised.   
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12 Robert Stevens, Torts and Rights (OUP 2007) 257-74.  


