
Under the laws governing vicarious liability, should employers be liable for the acts of their 
employees? 

  The courts have attempted to provide an appropriate legal justification for the existence of 

vicarious liability. As a form of strict liability, an employer will be liable for the wrongs 

committed by an employee throughout the course of their employment.1 Its genesis is perhaps 

best understood in the context of nineteenth Century codifications, namely, the French Civil 

Code 1804.2 In essence, this code amended the obsolete medieval concepts of vicarious 

liability, since the rise of corporations and the Industrial Revolution – in terms of accident 

causation – rendered the question of liability more relevant. However, even today there remains 

no convincing legitimate justification for this type of liability. Instead, the courts adjudicate 

cases based on how a reasonable person would evaluate the relationship of the employer to the 

employee, in order to determine whether the harm caused occurred due to the employee’s 

negligent act and whether this is deemed to be within the course of his/her employment. The 

problem is that an employer may be completely unaware of the employee’s actions and still be 

held liable for them. Hence, the current legal position is rooted in social convenience and rough 

justice.3 

  As it is mentioned vicarious liability imposes liability on the employer without fault on the 

part of the employer, which contravenes the principle of corrective justice which provides that 

liability for any wrongdoing is imposed only on the wrongdoer. In contrast, the master’s tort 

theory has received significant support since it provides that the master is liable for the torts of 

the servant by reason of the attribution of the servant’s acts to the master. In fact, the maxim 

‘qui facit per allium facit per se’ has been adopted by the courts on some occasions.4 

Nevertheless, its credibility has been identified as misleading in other cases.5 The attribution of 

liability has a tolerable respect in the current law nonetheless since the solvency of an employer 

renders him/her expressly to compensate his/her employee by reason of the moral obligation 

which the ‘Salmond test’ placed on the master to pay for the harm caused by his/her servant in 

the master’s voluntary assumption of such liability.6 In other words, it is inferred that an 

employer voluntarily agrees to compensate his/her employee, since any act taken by him/her is 

deemed to be authorised by the employer. The argument of solvency rests on a flawed 

assumption as it does not necessarily mean that any employer is a solvent individual to possess 

sufficient wealth7 or that the employee monitors employee’s every action The wealth of an 

employer does not establish a fair justification to give effect to a principle of “can pay, will 

pay”.8 

 Furthermore, the Court in Bazley v Curry9 declared a novel justification for the imposition of 

vicarious liability which was styled “enterprise liability”.10 Considering that an employer puts 

forward in the community an enterprise which carries with it particular risks; when these risks 

materialise and cause injury, it is fair to presume that the employer must be liable. Equity 

dictates that an enterprise which stands to profit from the running of those risks should be 

obliged to compensate in the event of harm materialising.11 The question then arises as to what 
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happens in the event where an employer takes all reasonable precautions to prevent any 

accident? 

 Prima facie, this appears to be deficient, since the stance of applying the reasonable precautions 

is clearly subject to the risks inherent to the activities. In such a scenario however, although an 

employer may fabricate imaginative and efficient administration and supervision, it is not 

necessarily guaranteed that an isolated and unpredictable act of carelessness on behalf of the 

employee will not materialise. Nonetheless, it is mandatory that an employer establishes a 

deterrence-based personal duty of care, which may contain proper system of working, hiring 

competent staff and provision of safe working place. The viewpoint of deterrence appears to be 

problematic, when the supervision and monitoring of the employee is not proportionate to the 

kind of activities. Hence, the real problem of vicarious liability is not the ascription of fault 

rather the degree in which vicarious principles are to be applied.12 

  On the other hand, vicarious liability could be identified as a special version of joint and 

several liability.13 The reason is that the employer and employee are joint tortfeasors as 

vertically related tortfeasors, where the one actor’s conduct creates conditions that make the 

other actor’s negligence especially harmful.14. Both the employer and the employee may be 

considered as joint tortfeasors as the probability that an employee negligently injures someone 

is a responsibility of the employer’s training of the employee. Similarly, the employer should 

have a duty to monitor employees who pose a high risk of danger to others. The vertical 

relationship provides tangible incentives to both sides to take reasonable steps not to cause any 

harm to a third-party. In the downstream setting of the vertical line, both the employer and the 

employee have a duty of care to prevent an injury to a third party. The employer could be 

negligent in the administration of supervision. In the upstream setting, the employer can take 

steps to diminish the likelihood that an employee will negligently injure someone by furnishing 

him/her with proper equipment. 

  In conclusion, vicarious liability is a construct of trust and confidence between employer and 

employee, which holds accountable both sides for their actions. Any deficiency in that construct 

may lead to an abuse of power on behalf of the employer, in order to profiteer through stringent 

practices at the expense of the employee. Thus, it is essential that an employer should contain 

any risks inherent to the job in the contractual terms, whilst the employee must verify the 

trustworthiness of the employer and his/her respective practices. Therefore, the courts may 

ultimately justify vicarious liability as a preventive theory of harm whereby the failure of taking 

reasonable care may lead to a breach of statutory duty. 15 
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