
 

Under the laws governing vicarious liability, should employers be liable for the actions of 
their employees. 

 
The doctrine of vicarious liability originates and derives from the principles engineered in the 
nineteenth century. During this period, economic and technological developments in the 
workplace steadily grew; meaning that although there was great progression in the 
workforce, it simultaneously became more susceptible to the occurrence of damages. Laws 
were, therefore, provided to govern issues surrounding a ‘master’ and its ‘servant’. This was 
identified in the famous common law case of Yewens v Noakes.1 This also evoked what some 
may call the ‘fault principle’ in tort, which will be discussed further within this essay. For a 
long period of time, there has been a great debate surrounding the doctrine of vicarious 
liability, and whether it is fair, just and reasonable to impose liability on an employer, for the 
actions of their employee, or rather, the one who has committed the tortious act. 
 
This essay will thoroughly look at the developments surrounding the doctrine of vicarious 
liability, while questioning whether this doctrine enhances the orthodoxically teachings of 
corrective justice. Furthermore, it will explore whether it infringes the principles set out in 
tort law and reiterates the rationale that it is reasonable to impose liability of an employer. 
 
Vicarious liability is a ‘transsystemic doctrine’2 which propels the view that an employee is 
liable for the one he has ‘control’ over. In the case of Nugus3, the expansion of the ‘control 
theory’ was specifically defined to limit the perplexities surrounding who was deemed as a 
worker. Judge Blackburn held that ‘the test is whether the person is ‘bound’ to obey his 
master’s orders[...] He may also submit to devoting his ‘time’ to it.’4 Indeed, this demonstrates 
that the scope of workers has amplified; exhibiting why it appears inequitable to impose 
liability for another worker’s misconduct. Irrespective of this proposition, the duty of an 
employer is to ensure that the those under him are sufficiently trained and can do their duties 
in an amicable and respectful way; not harming them themselves or others in the workplace. 
 
Therefore, the concept of vicarious liability is a form of strict secondary liability and is rooted 
in the approach that the superior party, (being the) employer, has ‘induced, facilitated and 
contributed’ to his agents’ act.5 This reiterates, that in some way there is a fault placed upon 
the employer. To further elucidate this point, it highlights that the threshold of an employer’s 
involvement of their employees’ act is considerable very low. Hence, it is possible to argue 
that this principle is rooted in who is at fault and deliberates, to what extent an employer 
should be at blame. This concept was reiterated in Catholic Child Welfare Society v Various 
Claimants6 where the proposition held that liability may be imposed partially, and 
accordingly. Lord Phillips suggested that ‘such liability extended beyond the strict extent of 
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the employee’s duties, and could include illegal activity, and such liability [could be] be 

shared.’7 
 
As expressed through case law, in various circumstances an employee may work outside the 
scope of their employment. Subject to specific requirements of a job description, a worker 
may work against his tasks; for example, involvement in illegal activity or questionable being 
disrespectful in the course of the tasks.  In such a case, the damages and harm caused will not 
be related to an employer as it would not be fair to impose liability. Nonetheless, this concept 
was weakened in the case of Mr Khan v Wm Morrisons Supermarket8. The misconduct of the 
employee’s actions was undoubtedly unethical and demonstrated poor work practice; which 
later lead to the death of the plaintiff. Initially, the claim failed, and the supreme court had to 
consider how the law in this area needed to be developed. Nonetheless, the appeal exhibited 
again, the strict approach that courts apply for the doctrine of vicarious liability. It is possible 
to suggest that, the verdict held in Mr Khans case, was an example of courts practising 
‘corrective justice’, which is the idea that liability rectifies the injustice inflicted by one person 
on another. This form of remedy is centred and placed at the heart of tort.  
 
Furthermore, the doctrine of vicarious liability ensures that public safety is focused. It 
prompts employers to take reasonable precaution and rational steps to ensure that their 
workplace runs according to its purpose, and it provides terms and conditions that each 
employee comply with. Thus, in Lister v Hesley Hall Ltd9, it was found that the employers were 
liable. The House of Lord identified what has replaced the ‘salmon test’ with the ‘closeness 
test’, it is possible to argue that the courts came to this decision founded from a retroactive 
perspective. 

To conclude, it’s clear to suggest, the laws governing vicarious liability are very much 
problematic, and inconsistent. Vicarious liability attempts to maintain the normative 
equilibrium illustrated through corrective justice, by imposing liability on a third party, this, 
in fact diminishes the principle of tort law, which is based on a defendant taking responsibility, 
and being accountable for his wrongdoing. It is fair to suggest, although this doctrine has 
stemmed from common law, and has increasingly conferred vital teachings surrounding an 
employer, verses employee; a statutory basis is still very much indispensable, and necessary 
to ensure that wrongdoers do not avoid or escape liability. 
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